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RECENT CASE COMMENTS
tinction is doubtful, to say the least, since the problem of tracing
a trust fund logically requires assuming the existence of a trust. It
is difficult to see how one could trace that which did not exist. In
the Sullivan case, the court seems inadvertently to have overlooked
the question of finding a trust res and to have assumed that the
referee had found that a valid trust existed. The facts of that case
disclose little basis for any such finding. It is submitted that the
cases are indistinguishable and that the instant case squarely
opposes the implicit holding of the Sullivau case. At any event, the
court in the principal case, in following a recent United States
Supreme Court decision, 4 is clearly correct. Debiting the em-
ployees' accounts and crediting the account of plaintiff was merely
a shifting of credits and no res was segregated to which the trust
could attach.
P. W. H.
WORKAMEN'S COTNPENSATION ACT -IISLEADING INFORMIATION
1Y COIIINUSSIONER AS GrROUNDS FOR ESTOPPEL.- A claimant for
workmen's compensation was informed by the commissioner that
he could accept payments under the award already made and, if
proper showing be made, have his case reopened upon later appli-
cation and be eligible for additional compensation. The commis-
sioner failed or neglected to inform the claimant that acceptance of
the payments would constitute a waiver of his right to a hearing
on the present award, and would obligate him, on later application,
to show a progression or aggravation of his injuries which thereto-
fore had not been considered. Held, one judge dissenting, that
acceptance of the payments by the claimant should not preclude him
from showing that the award was insufficient for his present
disability. Turner v. State Compensation Comm'r.'
The court conveniently states the principle governing its hold-
ing: "Time and time again this Court has held that the Com-
missioner may pursue such a course of conduct that he is estopped
to apply strictly the provisions of the workmen's compensation
statute." Cases in which this principle has been involved will be
considered in order to determine what course of conduct has been
held to estop the commissioner. In three similar cases,' decided
4 McKee v. Paradise, 299 U. S. 119, 57 S. Ct. 124, 81 L. Ed. 75 (1936) ; Com-
ment (1936) 43 W. VA. L. Q. 241.
117 S. E. (2d) 617 (W. Va. 1941).2 Calloway v. Workmen's Compensation Comm'r, 113 W. Va. 47, 166 S. E.
700 (1932); Yeager v. State Compensation Comm'r, 113 W. Va. 257, 167 S. E.
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under a former statute,3 it was held that exercise of the commis-
sioner's statutory discretion to investigate a claim, in which neither
the employer's report nor the claimant's application were filed
within the six-month limit after the alleged injury, estopped the
commissioner to deny consideration of the claim on its merits.
In France v. Workmen's Compenisation Appeal Board,' the
employer failed to report an injury within the six-month period,
and within that period the claimant orally explained his injury to
the commissioner and requested compensation, but did not file a
formal written application until after expiration of the limitation
period. The commissioner wrote to the employer twice within the
six-month period advising it of the inquiry of the claimant and
requesting it to investigate the matter and inform the cominis-
sioner. These acts on the part of the commissioner were held to
constitute a course of conduct sufficient to estop him to deny that
the application was properly made.
In Wilkins v. State Compensation Comm'r, counsel for the
claimant wrote a letter to the commissioner, eight days before the
expiration of the one-year period after which no further claim
adjustment could be made,6 and requested that it be regarded as
a formal application for a hearing. It was held that the commis-
sioner's reply, which tacitly admitted the filing of the necessary
application, ". . . served to create the impression that the appli-
cation was treated as sufficient . . ." and that the commissioner
could not be heard to assert otherwise.
In Young v. Workmen's Compensation Cozmm'r,7 a majority
of the court avoided a liberal construction of the statute,8 and thus
prevented the question of estoppel from arising. It was held that
the filing of an application with the employer, with the understand-
ing that it would be forwarded, to the commissioner within the six-
months period, was not a proper filing thereof with the commis-
sioner. In his dissent, Judge Kenna indicates that a liberal con-
struction of the statute would have constituted the employer an
agent for the commissioner for the purpose of filing applications
for compensation, as well as for distributing blank forms, trans-
617 (1933); Cole v. State Compensation Comm'r, 113 W. Va. 579, 169 S. E.
165 (1933).
3 W. VA. REV. CODE (1931) c. 23, art. 4, § 15.
4 117 W. Va. 612, 186 S. E. 601 (1936).
120 IV. Va. 424, 198 S. E. 869 (1938).
6W. VA. CODE (Mfichie, 1937) e. 23, art. 4, § 16.
7121 W. Va. 126, 3 S. E. (2) 517 (1939).
8'W. VA. CODE (Michie, 1937) c. 23, art. 4, § 15.
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mitting payments of compensation and other duties. Then, "if the
circumstances of this case were such that the employer should be
charged with misleading or duping the employee," the employer's
conduct, constructively that of the commissioner, should estop the
commissioner to deny that timely filing of the application had in
fact been made.
The case of Robinson v. State Compensation Comom'r,9 is an
example of conduct not sufficient to constitute an estoppel. Where
the claimant failed to file application for readjustment of his com-
pensation claim within the one-year period prescribed by statute,
the commissioner's letter, to the effect that the claimant had been
amply compensated for the loss of an eye and that the defect of
vision of the other eye was in no way connected with the injury,
was not sufficient to estop him to deny that a proper claim had in
fact been filed. In this case the court states in express terms a
limitation on this principle of estoppel which may or may not
have been implied in the earlier decisions. In the language of the
court: "An employee . . . who seeks to have his case reopened for
an additional award by an oral request within the statutory period
... must make an affirmative showing that following such request
and within the limitation period, the commissioner pursued such a
course of conduct that he is estopped to deny that a proper appli-
cation had in fact been filed."
The essence of the Turnzer decision, the principal case, is that
the conduct of the commissioner unintentionally misled the claimant
and caused him to waive a "substantial right." The case indicates
no significant departure from the policy enunciated in the cases
discussed; rather, it assumes its role as another thrust in the di-
rection of liberal application of the workmen's compensation law.
G. S. B.
WORKMEN'S COMPENSATION ACT - TImx OF A.CCRUAL OF LIA-
BILITY-SILICOSIS-A- X&NING OF "IN THE SAME EMPLOYMENT".
- Claimant had been employed for well over two years as a coal
loader for different companies in West Virginia and during all
that time had been exposed to silicon dioxide dust. When in the
employ of his last employer for considerably less than two years
he was disabled by reason of developing silicosis and he sought com-
pensation from the commissioner. The silicoses section of the West
9 11 S. E. (2d) 111 (W. Va. 1940).
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